IN THE ELEVENTH DISTRICT COURT OF APPEALS

, ) |
CAREER & TECHNICAL ) CASEANO. 2023-L-114"
ASSOCIATION, ) AR
‘ , ) On Appeal from the Lake
Plaintiff-Appellee, ) County Common Pleas Court
‘ ) Case No, 11 CV 003318
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'AUBURN VOCATIONAL SCHOOL -~ )~ | COURT OF AFFE
- DISTRICT BOARD OF EDUCATION, 3 " APR 19 2024
D . ant. ‘ ; FAITH A!\DH‘;V\PT
efendant-Appellan ; g3 ERG"!('* 8;?4 %0% AT |

. APPLICATION FOR EN BANC CONSIDERATION AND MOTION FOR
'RECONSIDERATION AS TO WHETHER THE TRIAL COURT HAS JU RISDICTION
OVER NUNC PRO TUNC ORDERS

- Now»comes Defendant—Appellan_t Auburn Vocat;onal School District Board of Ed'ucatior_'r’
. (‘»‘Board”) to apply for en banc -consideration pursuaﬁt to Ohio App.R: ‘26(A)('2) and applicable -
rules, as vs}ell- as request‘ reconsideratibﬂ pursuant to tho App:R:- 26(A)(1) and applicable; mTes,
siﬁcé the April 9, 2024 decision of this Honorable Court (Filing Nos 17625 5 apd 176257) conﬂiéts
witTi prior decisions of this Honorable Court on the’follow@ng dispositive i's_sue:1 . |
B Whethér ‘appellaté' court ha-ve_jurisdiction Og’e‘lt.' a(pp’eal‘sj from
nunc pro tunc orders to determine whether such ordérs ‘are

deemed nullified as a matter of law, which are thereby reversed
as a matter of law if deemed nullified.

! While the April 9, 2024 decision of this Honorable Court specifically dismisses the Board’s appeal from the
November 21, 2023 décision of the Trial Court (T.d.-323) denying the Board’s Civ.R. 2 interpleader motion (T.d.
295), this demsxon does not specifically dismiss the Board’s appeal from the November 20,2023 dec151on of the Trial
Court (T.d. 321). Career & Technical Assn. v. Auburn Vocational School Dzst Bd.-of Edn., 11th Dist. Laké 2023-L-
114, § 1. Nonetheless, for the purposes of the instant application and motlon the Board w111 proceed as though the
Board’s appeal from the November 20, 2023 dec151on of the Trial Court T.d. 321) was also dlsmlssed



On the one hand the Aprll 9, 2024 decision of this Honorable Court holds that an appellate ‘
~ court may both (1) dlsmlss an appeal from 3 a nullrﬁed nunc pro tunc order for want of Jurlsdrctlon
and 2) afﬁrm such a nullrﬁed nunc pro tunc'order Compare Career & T echmcal Assn- v. Auburn
4 Vocational School Dzst Bd of Edn llth Drst Lake 2023 -L-114, 1] 14 (holdmg that “because the :
Judgment appealed isa nulllty, the appeal is dismissed”) with id. at ﬁ 12- 13 (finding * nothlng
. problematlc in the court’s use of the nunc pro tunc entry to reflect what was actually dec1ded?"'
- despite taklng issue w1th the nunc pro tunc order) In fact at Paragraph 12 of the Aprrl 9 2024 |
decrs1on this Honorable Court even added language to thie null1ﬁed nunc pro tunc order that was '-,'
‘not contalned in e1ther the nunc pro tunc November 20, 2023 Journal entry (T.d. 321) or ongmal
" October 14, ~2()24 journal entry _(T.‘d. 289). ‘
S On the’ O't_her hand, ‘this Honorable Court ‘haS previousl_y he_ld-' that appellate courts,havew

jurisdiction over appeals from nunc pro tunc orders to determine whether such orders are deemed

nulliﬁed as a mater oflaw" which are thereby reversed as a matter Of law if deemed nullified, ina "~

: .plethora of cases. See In re. Guara’zansth of Rhinehart, 11th Dist. Portage No 2020-P- 0047 2020-
Ohio-7005, 1} 19 (explarmng that whether a trlal court properly 1ssued a’nunc pro tunc order isa.
: ~quest1on of law Wthh this Honorable Court _rev1ews_ de -novo); Home S. & L. Co. v. Creat Lakes
{ A Plaza, LTD., 11th Dlst Lake ‘Nos 2011-L-l68 2011-'L-l69 20ll—L-,l70~ 2011—L-171 2012-
e Oh10 3420 1} 12 (same) Swzftv Gray, llth Dlst Trumbull No. 2007- T 0096 2008- Oh1o 2321 |
38 (same) Salzsburyv Salzsbury, \llth Dlst Portage Nos. 2005 P- 0010 2005—P 0084 2006 Ol’llO-
. 3543 1I 87 fn 2 (expla1n1ng that, wh1le a purported nunc pro tunc Judgment entry was not a -
‘ nullrty on Jurrsdlctronal grounds 1t is nevertheless a nulllty for other reasons since- it goes far
: 'beyond the scope of a nung pro tunc rul1ng”) McKay v, McKay, 24 Oh1o App 3d 74 75, 493

- N.E. 2d 317 (llth Dlst 1985) (explarmng the | purpose ofa nunc pro tunc order) Wood V. Wood _



" refers to a court’s

k ‘llth Dist Portage No. 2009 P- 0076 2010 Oth 2155, 9 .21 (explalmng that a clerlcal mistake
’ “’m1stake ot omlss1on 1n an original order that 1S both-“’mecharncal in nature‘ R
and apparent on the record”’) (Omitting citations)‘ zd at ﬁ 2‘1-22"(explaining' that ‘."a legal deéision

299 62

* or judgment where the court changes its mlnd erther because 1t made alegal or factual mistake
in making its orig-lnal determ1nat1on or be‘cau'se» on-.second thought 1t has ’dec1ded to exercise its ‘i
‘dlscretron ina different manner’” (om1tt1ng citations) zd at ﬂ 19 (holdlng that [c]lerrcal mistakes
" in Judgments orders or other parts of the record and eITors thereln) arlsmg from over51ght or' '
omission may- be corrected by the court at any t1me on its own mit1at1ve or on the motion of any |
arty and after such not1ce 1f any, as the court orders and that “[d]uring the pendency of an appeal : |
such m1stakes may be SO corrected before the appeal is docketed in the appellate court and:i; '
thereafter while the appeal 1s' pending ‘may be EQ) corrected w1th leave of the appellate-court”) :
.,Geauga Savs. Bank-v. M'chms, llth I_)ist.‘ Trumbull Nos. 2010-T-0052, 20lO-T-OO60, 2010- .
Ohio-6247, ﬁ[ 27 (explaining that:a-n-unc pro. tunciorder “’is~applied to inadvertent clerical errors
only, and cannot be uSedi to cha'nge soniething which Was deliberately done’” and “’does not reﬂect, |
'a‘ modiﬁcationv of an erroneous; judgnient:"butrather: supplies omiSSions' of a clerical nature Which h
serve to have the record speak the'»truth”; and that a-'clerical 4mistake “is a type of mlstake or
omission mechamcal in nature whlch is apparent on the record and Wthh does not involve a legal
dec1s1on or Judgment by an attorney”’) quotlng Swzft V. Gray, 11th Dist. No 2007 T- 0096 2008 |
" Ohio 2321, at 9 68 (Trapp, I concurring in ]udgment only);_ Hame,S & L. Co. V. Gre'at Lakes
| Pla‘z'a‘,‘ LTD., 11th Dist. Lake Nos. 20171A~.L-16f8, 2011-Lf169, 2.01‘1'-L-17o,4 2011-L-17i, 2012-
Ohio-3420,-1l 23 (explaining‘ that a court may “correct an i:nCOrrec‘t,item nunc .pro tunc if it is a
mistake that does not 1nvolve a legal de01s1on or Judgment”) Lake Cuy. Treasurer v. Parcels of -

: : Land Encumbered Wzth T ax Lzens llth Dist Lake No 2002 L- 175 2003 Oth 6243 712



‘(explainingt'hat a nunc pro tunc judgment “is to- be employed to correct clerical errors only” and -
that, ‘.‘[t]hrough a nunc pro tunc order; the trial court m'atyrmake a prior ventry reﬂect its true
] Judgment as long as the amendment does not alter the substance of the prev1ous de01s1on”) o

"'Klammer v Rezmer 11th Drst Lake No 93 L 208 1994 Ohio App LEXIS 4981 at *4-5 (Nov.

S 4 1994) (holdlng that a trial court 1mproperly issued a nunc pro tunc order ‘because “the trial court |

d1d not 1nd1cate in any manner that the two Judgments kEE had been the product of a clerlcal R

: mlstake”) id. at *4-5 (hold1ng that “[a] pla1n readmg of the Judgment at issue discloses that the
tr1al court determined that the two R Judgments were 1ncorrect [a]ccordmgly, the tr1al ,
__court clearly exceeded its authorlty in entenng,‘a Judgment -nunc pro tunc );l l%eynold's v. Reynolfd_s','""
11th l)lst. Ashtabula ACCEL‘ERAlED CASENO. 2obolA-'Qoo6, lzpbo Ohiio'" App. 'LEXIS 5742, .
| at ";7-5 (Dec."8,"é000) '(holding that a trial court impr'operly issued a nunc pro tunc'o‘rder because |
it was “clear frorn the;express language.ofthenunc pro tunc entry that the trial court-was clariinng
what its iritention was in the« [orlglnal] dlvdrce decree” with respect to thebpayment of deb‘ts‘ ’but‘ .
nunc pro tunc entries are l1m1ted to reﬂectmg what the court actually decrded not what the court'!
1ntended to de01de”) Crzado V. Truesdell llth Drst Ashtabula No: 2002 A 0035 2003 Oth-'

6681, ﬂ 24 (holdmg that a tr1a1 court 1mproperly 1ssued a nunc pro tunc order changlng a.person ]

status from ¢ pr1mary resrdent1al parent for educatlonal purposes to ¢ prlmary re51dent1al parent and "

legal custod1an [as it] is not s1mply correctrng a cler1cal mlstake [but] 1nstead it alters the

o respectlve pos1t1on of the partres in a fundamental manner”) Celmer V. Rodgers 11th D1st

, ,Trumbull No 2004 T-0083, 2005 Ohro 7055 33 (holdlng thata trlal court improperly 1ssued a.-
nunc pro tunc order * reducmg an award of damages from $200 OOO to zero dollars {because 1t] is
" not 51mply correctmg a clerrcal m1stake [but] 1nstead 1t 1s a fundamental mod1ﬁcat1on of both the |

court s earher Judgment entry on the Verdrct and the Verdlct of the Jury”) Jurasek v. Gould‘



FElectronics, Inc., 11th Dist. Lake No. 2001-L-007, 2002-Ohio-6260, q 15 (holding that “a trial
court does not have the inherent power to sua sponte modify a final judgment” but, instead, “once
an order has been journalized by a trial court as a final appealable order, that order cannot be
modified or vacated except as provided under Civ.R. 50(B) (motion notwithstanding the verdict),
Civ.R. 59 (motion for a new trial), or Civ.R. 60(B) (motion for relief from judgment)”); Mulliken
v. Mulliken, 11th Dist. Geauga No. 2007-G-2806, 2008-Ohio-2752, 22 (explaining that “[o]nce
an appeal is filed, the failure to secure leave renders a nunc pro tunc decision a nullity™); and State
ex rel. Ames v. Portage Cty. Republican Central-Exec. Comm., 11th Dist. Portage No. 2018-P-
0001, 2019-Ohio-74, § 11 (explaining that “[o]nce an appeal is filed, the failure to secure leave
renders a nunc pro tunc decision a nullity”).2 Accord February 5, 2024 Initial Merit Brief (arguing
the same); March 27, 2024 Reply Brief (arguing the same).

As two or more decisions of this Honorable Court are now in conflict, the instant appeal
must be considered en banc to secure and maintain uniformity of the decisions of this Honorable
Court on the following issue that is dispositive in the instant case:

Whether appellate court have jurisdiction over appeals from
nunc pro tunc orders to determine whether such orders are

deemed nullified as a matter of law, which are thereby reversed
as a matter of law if deemed nullified.

2 While the April 9, 2024 decision of this Honorable Court is in direct conflict with the decision of the Ohio Supreme
Court in the case of State ex rel. Finkbeiner v. Lucas Cty. Bd. of Elections, 122 Ohio St.3d 462, 2009-Ohio-3657, 912
N.E.2d 573, {43, as well as the decisions of the Second District, Ninth District, and Tenth District, by way of example,
in the cases of Nemcic v. Phelps, 2d Dist. Montgomery No. 26066, 2014-Ohio-3952 (accepting jurisdiction to
determine whether a nunc pro tunc order is deemed a nullity); Business Data Sys. v. Gourmet Café Corp., 9th Dist.
Summit No. 22096, 2005-Ohio-4 (same); Ohio DOC v. NCM Plumbing Corp., 9th Dist. Summit No. 21878, 2004-
Ohio-4322 (same); and Jeffrey v. Marietta Mem. Hosp., 10th Dist. Franklin Nos. 11AP-492, 11AP-502, 2013-Ohio-
1055 (same); these issues are being addressed in the motion to certify a conflict that is contemporaneously filed herein
with this Honorable Court pursuant to Ohio App.R. 25(A), as well as the forthcoming notice of appeal and
memorandum in support of jurisdiction that shall be filed with the Ohio Supreme Court. See, also, State ex rel. Nese
v. State Teachers Retirement Bd. of Ohio, 136 Ohio St.3d 103, 2013-Ohio-1777, 991 N.E.2d 218 (explaining that any
decision on whether compensation is eligible for retirement purposes rests solely with the State Teacher Retirement
System of Ohio).



As explained by this Honorable Court:

'[A] panel of this court cannot overrule the decision of another panel
absent anen banc proceeding. Inconsistent authority within the
same district may be resolved by a court conveningen
banc. See McFadden v. Cleveland State Univ., 120 Ohio St.3d 54,
2008-Ohio-4914, 16, 896 N.E.2d 672 (“’The principal utility of -
determinations by the courts of appeals [e]n banc is to enable the
‘court to maintain its integrity as an institution by making it possible
for a majority of its judges always to control and thereby
to secure uniformity and continuity in its decisions, while enabling
the court at the same time to follow the efficient and time-saving
procedure of having panels of three judges hear and decide the vast
majority of cases as to which no division exists ‘within the
court.”” United States v. American-Foreign Steamship Corp., 363
U.S. 685, 689-690, 80 S. Ct. 1336, 4 L. Ed. 2d 1491 (1960), quoting
Maris, Hearing and Rehearing Cases in Banc, 14 F.R.D. 91, 96
(1954)). :

Muldowney v. Portage Cty. Ohio Ba’.- of Cty. Cmm'rs., 2018-Ohi-§>-2579, 115 N.E.3d 676; 939
(11th Dist.), fin. 2. - |
Here, this Honorable Court rr‘17ust. grant the requested en banc consideration, as well as-the
requested reconsideration, to enable this Honorable Court to maintain its integrity as an institution
by making it possible for a majority of its judges -always to control and théreby
to secure uniformity and contiriuity in its decisions.
| Pursuant to Ohio App.R. 26(A)(I) and (2) and applicable rules, the instant application and
motion is made in writing and in a single document no later than ten (10) days after the Clerk both
- mailed to the parties the April 9, 2024 decision of this Honorable Court that creates the intra-
district conflict and made note on thé; docket of the mailing as required by App.R. 30(A).
~ Based '.upon the fdregoing, this- Honorable Couﬁ must grant the application for en banc
consideration and rﬁotion for 'reconsideration i)ursuant to Ohio App.R. 26(A)(1), Ohio App.R.

26(A)(2), and applicable rules.



Respectfully submitted,

/s/ Matthew John Markling

Matthew John Markling (0068095)
McGown & Markling Co., L.P.A.

1894 North Cleveland-Massillon Road
Akron, Ohio 44333

Telephone: 1.330.670.0005 :
Facsimile: 1.330.670.0002

Email: mmarkling@mcgownmarkling.com

Attorney  for  Defendant-Appellant  Auburn
Vocational School District Board of Education

PROOF OF SERVICE

I hereby certify that a copy of the foregoing will be sent via electronic communication to

the following on April 19, 2024.

Tra J. Mirkin (0014395)
Jeffrey J. Geisinger (0098424)
A Charles W. Oldfield (0071656)
Green Haines Sgambati Co., L.P.A.
imirkin@green-haines.com
jgeisinger@green-haines.com
coldfield@green-haines.com

Attorneys for Plaintiff-Appellee Career & Technical Association

/5/ Matthew John Markling
Matthew John Markling (0068095)




