 FILED
COURT OF APPEALS

MAY 10 2024
REWS
EA K OF COURT IN THE COURT OF APPEALS
LRKE COUNTY, OHIO ELEVENTH APPELLATE DISTRICT
LAKE COUNTY, OHIO
State of Ohio ex rel.
_1-036 !
BRIAN M. AMES 2024 LTO OF APPEALS
2632 Ranfield Rd, Mogadore, OH 44260 COUR =
Relator, VERIFIED PETITION FOR WRIT
MANDAMUS
V. .
ORIGINAL ACTION

CONCORD TOWNSHIP BOARD OF TRUSTEES
7229 Ravenna Rd * Concord Twp, Ohio 44077

Respondent

PETITION FOR A WRIT OF MANDAMUS

JURISDICTION
1.  This Court has original jurisdiction of this action under Article IV: §3(B)(1)(b) and R.C.
2731.02.

VENUE

2. The activity that gave rise to this claim for relief was conducted in Lake County, Ohio.
Therefore, venue is proper in Lake County pursuant to Civ.R. 3(C)(3).
PARTIES
3. - Relator Brian M. Ames (“Mr. Ames”) is a resident Randolph Township, in Portage County,
Ohio.
4,  Respondent Concord Township Board of Trustees (the “Board”) is the board of trustees

established by R.C. 505.01 for Concord Towriship (the “Township”) in Lake County.
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STATEMENT OF FACTS

At all periods of time relevant to this Petition, the Board consisted of three members: Amy
L. Lucci, Morgan R. McIntosh, and Carl H. Dondorfer I'V.
Andy Rose currently serves as administrator (the « Administrator”) for Concord Township.
On May 6, 2024 at 12:43am, Mr. Ames, using a pseudonym, submitted by email the
following public records request (the “Reque‘st”): (Exhibit 1.)

Pursuant to R.C. 149.43, the Public Records Act, I hereby request authentic

copies of the following official records of the Concord Township Board of

Trustees:

1. the rule(s) for notification of meetings required by R.C. 121.22(F) in effect for
the years 2023 and 2024.

2. the minutes for the staff meetings held in the years 2023 and 2024.
3. the current records retention schedule (RC-2).

On May 7, 2024 at 1:40pm, the Administrator responded (the “Response”) to the Request
by an email with 15 attachments. A true and accurate Copy of the response is attached
hereto as Exhibit 2.

Attached to the Response were the following 15 documents:

. 2018 RC-2 Concord Twp Records Retention Schedule-APPROVED.pdf,

07312023.pdf,
08282023.pdf,
09252023.pdf,
10302023.pdf,
12042023.pdf,
12272023.pdf,
06052023.pdf,

06262023.pdf,



10.

11.

10.

11.

12.

13.

14.

15.

12,

13.

4.

15.

16.

17.

18.

03042024.pdf,

04012024.pdf,

01292024.pdf,

04292024.pdf,

01032024 Minutes.pdf, and

01042023 Minutes.pdf.
Attachments 2 through 13 purport to be minutes for the staff meetings held on June 5,
2023, June 26, 2023, July 31, 2023, August 28, 2023, September 25, 2023, October 30,
2023, December 4, 2023, December 27, 2023, January é9, 2024, March 4, 2024, April 1,V
2024, and April 29, 2024, respectively.
True and accurate copies of Attachments 2 through 13 are attached hereto as Exhibits 3
through 14 respectively.
No minutes were attached to the Response for the staff meetings held on January 30, 2023,
February 27, 2023, April 3, 2023, and May 2, 2023.
The so-called minutes are not signed or approved and hence not official.

COUNT 1
Failure To Provide Public Records

Relator incorporates the above paragraphs as if fully rewritten herein.

On May 6, 2024 at 12:43am, Mr. Ames electronically submitted a valid request for public
records of the Board.

Respondenf is obligated under R.C. 149.43(B)(1), the Public Records Act, to promptly
prepare such records and make them availaBle for inspection and copying upbn request.
The Board has failed to provide documents; fully responsive to the Request.

The Board has not asserted that the Request is ambiguous or overly broad.



19. The Board has not asserted that it cannot reasonably identify what pub‘lic‘records are being
requested. |
20. The Board has not provided ah.explaﬁation, including legal authority, setting forth why the
Request was denied as required by R.C. 149.43(B)(3).
'21.  Mr. Ames is a person aggrieved by the failure of the Board to promptly prepare the public
records requested and provide copies to him as required by R.C. 149.43(B)(1).
LLAW AND ARGUMENT
a. The Public Records Act
Public Records
R.C. 149.43(A)(1) defines “public record” as “records kept by any public office, including *
% * [3] township * * *.” That definition is further refined by R.C. 149.011(G), which defines
“records” to include “any document * * * created or received by or coming under the jurisdiction
of any public office * * * [that] serves to document the organization, functions, policies,
decisions, procedures, operations, or other activities of the office.” Meeting minutes fall squarely
within the definition of a public record.
Public Office’s Duty to Provide Public Records on Request
The Board has a legal 'dulty under R.C. 149.43(B)(1) to make copies of the requested public
‘record available to the requester at COS"[ and within a reasonable period of time.
| Relief under the Public Records Act
| Under R.C. 149.43(C)(2), the “requester shall be entitled to recover” statutory damages if (1)
he submits a written request “by hand delivery, electronic submission, or certified mail,” (2) the
request “fairly describes the public record or class of public records,” and (3) “a court determines
that the pﬁblic office or the person responsible for public records failed to comply with an

obligation” imposed by R.C. 149.43(B). Statutory damages accrue “at one hundred dollars‘for



each business day during which the public office or person responsible for the requested public
records failed to comply * * *, beginning with the day on which the requester files a mandamus
action to recover statutory damages, up to a maximum of one thousand dollars.” R.C. 149.43(C)
(2).

R.C. 149.43(C)(3)(a)(i) provides for an award of court costs if a court orders the production
of requested public records. §32.

b. Mr. Ames has submitted a valid request for public recofds.

It is indisputable that the records Mr. Ames requested are public records. It is indisputable
that the Request is valid. It is indisputable that the Board has refused to provide the requested
meeting minutes.

C. Mandamus

Mandamus is a writ, issued in the name of the state to an inferior tribunal, a corporation,
board, or person, commanding the performance of an act which the law specially enjoins as a
duty resulting from an office, trust, or station. R.C. 2731.01. The writ of mandamus may be
allowed by the supreme court, the court of appeals, or the court of common pleas and shall be
issued by the clerk of the court in which the application is made. R.C. 2731.02. Such writ may
issue on the information of the party beneficially interested. R.C. 2731.02. The writ of
mandamus may require an inferior tribunal to exercise its judgment, or proceed to the discharge
of any of its functions, but it cannot control judicial discretion. R.C. 2731.03. Application for the
writ of mandamus must be by petition, in the name of the state on the relation of the person
applying, and verified by affidavit. R.C. 2731.04. The court may require notice of it to be given
to the defendant, or grant an order to show cause why it should not be allowed, or allow the writ
without notice. R.C. 2731.04. The writ of mandamus must not be issued when there is plain and

adequate remedy in the ordinary course of the law. R.C. 2731.05.



The Supreme Court of Ohio has recently held:
“Mandamus is [an] appropriate remedy to compel compliance with R.C. 149.43,
Ohio’s Public Records Act.” State ex rel. Physicians Commt. for Responsible
Medicine v. Ohio State Univ. Bd. of Trustees, 108 Ohio St.3d 288, 2006-Ohio-
903, 843 N.E.2d 174, 1 6; R.C. 149.43(C)(1)(b). To obtain the writ, [a relator]
must show that he has a clear legal right to the requested relief and that the
[public office] has a clear legal duty to provide it. See State ex rel. Ellis v. Maple
Hts. Police Dept., 158 Ohio St.3d 25, 2019-Ohio-4137, 139 N.E.3d 873, { 5.

State ex rel. Lusane v. Kent Police Dept., 170 Ohio St.3d 382, 2023-Ohio-480 § 9.

d. Mr. Ames need not demonstrate that there is no plain and adequate remedy in the
ordinary course of the law. '

Since mandamus is the statutorily prescribed remedy for public records disputes, Mr. Ames
need not demonstrate that there is no plain aﬁd adequate remedy in the ordinary course of the
law. R.C. 149.43(C)(1)(b).

PRAYER FOR RELIEF

WHEREFORE, Relator Brian M. Ames prays that this Court:

(1) Issue a peremptory writ of mandamus directing Respondents to provide copies of the
public records Mr. Ames requested,;

(2) Award statutory damages, attorneys’ fees, and costs; and

(3)  Order any other relief available under R.C. 149.43 or R.C. 2731.01 et seq., and any other
relief as is appropriate.

Respectfully Submitted,

Brian M. Ames
2632 Ranfield Road
Mogadore, OH 44260



AFFIDAVIT OF VERITY

State of Ohio )
)SS
County of Portage )

Now comes Brian Ames, who, having first been duly cautioned and sworn deposes and says
as follows:

1. Iam, and have been during all time periods relevant to the foregoing Petition, a citizen
residing in Portage County.

2. I am competent to testify to all matters stated in this affidavit and the foregoing Petition.

3. - I have read the foregoing Petition and swear that I have personal knowledge of the facts
stated therein and that the facts stated therein are true and accurate to the best of my
“information, knowledge, and belief.

4. Exhibit 1 is a true and accurate copy of the original public records request made on May
6, 2024.

5. Exhibit 2 is a true and accurate copy of the response made on May 7, 2024 to the public
records request made on May 6, 2024.

6. [Exhibits 3 through 14 are true and accurate copies of attachments to the response made
on May 7, 2024.

7. All exhibits attached hereto are true and accurate copies of the originals.

Boaf ) (s>~

Brian M. Ame

Further, Affiant sayeth naught.

Before me, a Notary Public in and for said county and state, personally appeared Brian
M. Ames who swore to the truth of the foregoing Verification and subscribed same in my
presence at Rootstown, Ohio on this 8" day of May, 2024.

Notary Public
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Public records request

From Lavrentiy Beria <LavrentiyB@proton.me>
To John Patriarca<jpatriarca@concordtwp.com>, Karen Pirc<kpirc@concordtwp.com>

BCC Miller-Novak, Matt<mmn@bpbslaw.com>, Robert Thompson<Robert@rthompsonlegal.com>,
Vanessa Wells<vebay31@gmail.com>

Date Monday, May 6th, 2024 at 12:43 AM

Pursuant to R.C. 149.43, the Public Records Act, | hereby request authentic copies of the following official
records of the Concord Township Board of Trustees:

1. the rule(s) for notification of meetings required by R.C. 121.22(F) in effect for the years 2023 and 2024.
2. the minutes for the staff meetings held in the years 2023 and 2024.
3. the current records retention schedule (RC-2).

Responsive documents should be emailed to LavrentiyB@proton.me

Th‘anks,

Lavrentiy Beria

Sent with Proton Mail secure email.

Exhibit 1

REL_EVID_001



RE: Public records request

From Rose, Andy <ARose@ConcordTwp.com>

To LavrentiyB@proton.me

cC Trustees<Trustees@ConcordTwp.com>, Karen Pirc<KPirc@ConcordTwp.com>,
bmatheney@tddlaw.com<BMatheney@tddlaw.com>

Date Tuesday, May 7th, 2024 at 1:40 PM

Lavrentiy Beria,

Good afternoon. Attached are the records that are responsive to your request.

With regard to #1 — The meeting schedule for the year is established during the organizational
meeting and is outlined on page 1 in the 01042023 and 01032024 minutes which are attached.

This conforms to ORC 121.22(F).

Please contact me should you have any questions.

v/,

Andy Rose
Administrator

Concord Township

7229 Ravenna Rbad
Concord Twp, OH 44077

440-354-7513

From: Patriarca, John M. <JPatriarca@ConcordTwp.com>
Sent: Tuesday, May 7, 2024 1:27 PM

To: Rose, Andy <ARose@ConcordTwp.com>

Subject: FW: Public records request

REL_EVID_002

Exhibit 2




From: Lavrentiy Beria <LavrentiyB@proton.me>

Sent: Monday, May 6, 2024 12:43 AM
To: Patriarca, John M. <JPatriarca@ConcordTwp.com>; Pirc, Karen <KPirc@ConcordTwp.com>

Subject: Public records request

Caution: This is an external email. Please take care when clicking links or opening
attachments. When in doubt, contact IT x14444.

Pursuant to R.C. 149.43, the Public Records Act, | hereby request authentic copies of the following official
records of the Concord Township Board of Trustees:

1. the rule(s) for notification of meetings required by R.C. 121.22(F) in effect for the years 2023 and 2024.
2. the minutes for the staff meetings held in the years 2023 and 2024.
3. the current records retention schedule (RC-2).

Responsive documents should be emailed to LavrentiyB@proton.me

Thanks,
Lavrentiy Beria

Sent with Proton Mail secure email.

4.96 MB 15 files attached |

2018 RC-2 Concord Twp Records Retention Schedule-APPROVED.pdf 451.74 kB 07312023.pdf 538.38KB
08282023.pdF 460.71 kB 09252023.pdF 245.79 kB 10302023.pdf 445.98 kB 12042023.pdf 277.12kB
©12272023.pdF 358.43 KB P 06052023.pdF 430.13 kB 2 06262023.pdf 369.21 KB ' 03042024.pdf 348.21KB

04012024.pdf 259.81 KB 01292024.pdf 548,57 kB | 04292024.pdF 65.72 K8

REL_EVID_003



01032024 Minutes.pdf 142.19k8 . © 01042023 Minutes.pdf 132.00kB

REL_EVID_004
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Warner, Karen

Subject: Staff Meeting

Location: Town Hall

Start: Mon 9/25/2023 2:00 PM

End: Mon 9/25/2023 3:30 PM
Recurrence: {none)

Meeting Status: Meeting organizer

Organizer: Warner, Karen

Required Attendees: Trustees; ConcordTWPDeptHeads
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MEETING AGENDA - 4/1/2024
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STAFF METING AGENDA — 4/29/2024
Present at the meeting: CD, AL, MM, JP, CS, HF, MS, MB, TB, SS, KW
The meeting began at 3:05 pm and adjourned at 3:57 pm.

Cemetery
1. Memorial Day Ceremony-5/27/24 @ 9:00 am, Trustees will be there, FO to let me
know

2. Walking Tours-2024 Township Legacies (residents buried in Township) working
with Dan Maxson on tour

Zoning

1. Review of BZA agenda-working with Law Director to create educational classes
for BZA Board

2. Violation - Legal letters sent to 2 property owners-Law Director sent letters to
violators who have not complied in the allotted time

3. Moreno-Ravenna Road-Zoning Director to send letter for zoning violation

4. Villas at Canterwood final development plan phase 3-preliminary plans looked
good, reviewed by departments and will soon have mylar to sign

Service

1. OPWC Round 39-preapplication completed for Cascade Road

2. Reclimite parking lots-consider applying application to TH campus and
Community Center parking lots to, would be a change order to Joint Road
Resurfacing projects.

3. Property maintenance update- using NOPEC funds for roof/siding at 9911 Old
Johnnycake Ridge Rd. and Red barn; crews have been busy with curb repairs,
ditching, culverts, mowing, pothole patching and downed tree response on 4/27.

4. Storm water projects update-Grandridge Pointe Dr. storm sewer outfall repair,
Tewksbury stormwater basin cleaning and regrading, Hunting Lake Drive storm
outfall/flexamat repair, Sarah Lee sewer rerouting and outfall erosion repair,
Oakridge storm water sewer repair and additional curb inlet improvement, Holly
Park storm sewer improvement, Winchell Rd. culvert replacements-estimated
cost of all projects to come from the Storm water funds-$563,470.00

Recreation
1. Garage Sale-good attendance (550-600 attendees)
2. Summer Hire — on agenda 5/1/2024, to complete small projects and assist
garden club
3. Community Center Updates-planning going well, invites went out for parade
4. Concert Series/Community Day-begins at 6:30 pm on 6/6-8/1/2024 (No July 4
concert). Amy brought up 6/20 Trustees meeting is on the same night as concert
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Fire

o

. Eclipse-went well, people stayed off the roads
. Operations-staffing looking good, several people will be leaving for full time

positions; June schedule to come out soon

Roof Station 1 — investigated the mezzanine leak (looked at roof, brick) and it
was determined to be the brick facing and flashing. Landscaping is also being
addressed

Education-Babysitter Class had 20 students with some being boys; five high
school students will be working with FD for senior projects

EOP’s — updating and reviewing with EMA Director and then the Township
Construction — Ice cream store/car wash moving along
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